
No. 3220

QlUrttttt Olottrt of Ajjjt^ate

FRANK SHAFFER,
Plaintiff in Error,

vs.

THE UNITED STATES OF AMERICA,
Defendant in Error.

BRIEF OF PLAINTIFF IN ERROR.

WILLIAM R. BELL,
300 Central Building,

Seattle, Washington,

Counsel for Plaintiff in Error.





Qltrrmt (Emvt of KpptulB

JFiir % ^fnttt (Hirntit

Hon. JEREMIAH NETERER, Judge.

FRANK SHAFFER,
Plaintiff in Error,

vs.

UNITED STATES OF AMERICA,
Defendant in Error,

Upon Writ of Error to the United States District

Court for the Western District of Washington,

Northern Division.

Brief of Plaintiff in Error.

STATEMENT OF THE CASE.

The indictment in this case contains three counts.

In Count I plaintiff in error was charged with circu-

lating among persons qualified for military and naval

service in the armed forces of the United States a

certain book or publication entitled "The Finished

Mystery," containing matter alleged to be in viola-

tion of the laws of the United States. The offensive

matter complained of was as follows

:



"The three fundamental truths of history

are man's Fall, Redemption and Restoration.

Stated in other language these three truths are

the mortal nature of man, the Christ of God and

His Millennial Kingdom. Standing opposite to

these Satan has placed three great untruths,

human immortality, the Anti-Christ and a cer-

tain delusion which is best described by the word

Patriotism, but which is in reality murder, the

spirit of the very devil. It is this last and

crowning feature of Satan's work that is men-

tioned first
"

" .... If you say it is a war of defense

against wanton and intolerable aggression, I

must reply that every blow which we have en-

dured has been primarily a blow directed not

against ourselves but against England, and that

it has yet to be proved that Germany has any in-

tention or desire of attacking us, .... '*

**.... The war itself is wrong. Its

persecution will be a crime. There is not a

question raised, an issue involved, a cause at

stake, which is worth the life of one blue-jacket

on the sea or one khaki-coat in the trenches."

In Count II the plaintiff in error was charged

with mailing or causing to be mailed through the

postoffice of the United States the same publication

in violation of the Act of Congress approved June

15, 1917, entitled "An Act to Punish Acts of Inter-

ference with the Foreign Relations, the Neutrality,



and the Foreign Commerce of the United States, to

Punish Espionage."

In Count III the plaintiff in error is charged with

making certain willful and false statements for the

purpose of interfering with the operation and suc-

cess of the military and naval forces of the United

States, and for the further purpose of promoting the

success of its enemies. ( Transcript, page .

)

To each of these counts of the indictment the plain-

tiff in error entered a plea of not guilty. (Tran-

script, page .)

At the close of the entire case, after both sides had

rested, the plaintiff in error, through his counsel,

challenged the legal sufficiency of the evidence and

moved the Court to direct the jury to return a ver-

dict of not guilty on each of the three counts. After

argument by counsel for the respective parties the

Court sustained the motion as to Counts I and III,

and denied it as to Count II, and allowed an excep-

tion to the plaintiff in error to such ruling. (Tran-

script, page .)

It appeared that at the times alleged in the indict-

ment, and for a long time prior thereto, the plaintiff

in error had been a member of the International

Bible Students Association. This association had its

headquarters for the United States in the city of

Brooklyn, New York, and had branches in numer-

ous cities throughout the country, including the city

of Everett in the State of Washington. The wife of

the plaintiff in error was also a member of the

Everett branch of this association. The members of



the local branch, who were numerous, met together

at their hall or tabernacle from time to time for the

purpose of studying the scriptures, and in this con-

nection used, among other aids, the work or publica-

tion entitled "The Finished Mystery." This book

was edited by a noted preacher named Russell, and

was used, sold and circulated by the members of the

International Bible Students Association under the

direction and control of the officers of that associa-

tion. (Transcript, page .)

In Count II of the indictment it was charged

specifically that the plaintiff in error had mailed or

caused to be mailed through the postoffice of the

United States a copy of the book in question to one

H. H. Bettinger, Granite Falls, in the State of Wash-

ington. The evidence disclosed that this book had

been returned through the mails without having first

been delivered to the said Bettinger. (Transcript,

page .)

The evidence further disclosed that the mailing of

the book to the person named was done by Millie

Shaffer, the wife of the plaintiff in error, and that

she did it under the direction and authority of the

Bible class or association, and not under the direc-

tion or authority of the plaintiff in error. It did

appear, however, that the plaintiff in error knew

that she was working for the association and under

its direction, and that as a part of her work she was

engaged in mailing certain copies of the book, and

that he knew also that his name was given on the T'e-

turn address. The address and the return address

were in the handwriting of the said Millie Shaffer,



and her reason for placing the name of the plaintiff

in error upon the return address was because he was

the treasurer of the association and all remittances

for books sold were, under the direction and author-

ity of the association, to be made to him. (Tran-

script, page .)

It appeared further from the evidence that on

March 12, 1918, a letter, which was introduced and

marked Defendant's Exhibit ''A," was received by

the Everett branch from the headquarters of the

International Bible Students Association, calling

attention to the fact that the Government had ob-

jected to the circulation of the publication known as

''The Finished Mystery," and directing that no more

books should be distributed, and that from the date

of the receipt of this letter plaintiff in error ceased

circulating the publication. (Transcript, page .)

At the close of the Government 's case in chief the

plaintiff in error, through his counsel, moved the

Court to direct the jury to return a verdict of not

guilty on each of the three counts contained in the

indictment, on the grounds and for the reasons that

the evidence failed to establish that the plaintiff in

error had been guilty of any of the offenses charged

in the indictment, and that the matter complained

of was not seditious or treasonable, and did not vio-

late any of the provisions of the Espionage Act or

any other law of the United States. This motion,

after argument of counsel for the respective parties,

was denied and exception allowed to the ruling.

(Transcript, page .)

At the time this motion was interposed, argued



and ruled upon, the evidence established these facts

and these only : That on the 25th day of March, 1918,

officers, acting under instructions from the Depart-

ment of Justice of the United States, went to the

home of the plaintiff in error and found four vol-

umes of *'The Finished Mystery," each of which

contained the address of different individuals, and

one of which contained the address of H. H. Bet-

tinger. Granite Falls, Washington, and that upon be-

ing questioned the plaintiff in error stated that he

had written some of them and directed his wife to

write some of them ; that a box containing a number

of copies of the same book was found concealed in

the barn on the premises of the plaintiff in error.

Each of the books, which were introduced in evidence

and marked Government's Exhibits Nos. 1, 2, 3 and

4, found at the residence of the plaintiff in error at

the time of the visit of the officers, bore the name

**F. Shaffer" on the return corner, but neither the

address nor the return address was identified as the

handwriting of the plaintiff in error. (Transcript,

page .)

At the close of the entire case, and after counsel

for the respective parties had argued the case to the

jury, and after the Court had instructed the jury, a

verdict of guilty was returned as to Count II of the

indictment.

Thereafter, on the 9th day of July, 1918, the plain-

tiff in error, through his counsel, moved the Court

to set aside the verdict of the jury on the following

grounds

:

(1) That said verdict was against and contrary



to law. (2) Said verdict was against and contrary

to the evidence. (3) Insufficiency of the evidence

to justify the verdict. (4) Error of law occurring

during the trial, excepted to at the time by the de-

fendant. (5) Erroneous instructions given to the

jury by the trial judge.

This motion for new trial was, after argument,

denied and exception allowed to the plaintiff in error,

and thereafter, on the 10th day of July, 1918, the

Court sentenced the plaintiff in error to serve a term

of two and one-half years in the United States Peni-

tentiary at McNeil's Island, in the State of Wash-

ington.

ASSIGNMENT OF ERRORS.
I.

The Court erred in overruling the motion of the

defendant, Frank Shaffer, for a directed verdict on

each of the three counts contained in the indictment,

interposed at the close of the evidence, introduced

by the Government in support of the indictment,

which motion was based upon the following grounds

:

(A) That the evidence failed to establish that

the defendant had committed the offense charged in

Count I.

(B) That the evidence failed to establish that the

defendant had committed the offense charged in

Count II.

(C) That the evidence failed to establish that the

defendant had committed the offense charged in

Count III.

(D) Insufficiency of the evidence to establish

that the defendant had committed any offense

against any law of the United States.



8.

II.

The Court erred in overruling the motion of the

defendant, Frank Shaffer, for an instructed verdict

of acquittal as to Count II of the indictment, made

at the close of the entire case, and before it was sub-

mitted to the jury, which motion was based upon the

following grounds

:

(a) That the evidence failed to establish that the

defendant had committed the offense charged in

Count I.

(b) That the evidence failed to establish that the

defendant had committed the offense charged in

Count II.

(c) That the evidence failed to establish that the

defendant had committed the offense charged in

Count III.

(d) Insufficiency of the evidence to establish that

the defendant had committed any offense against any

law of the United States.

III.

The Court erred in denying the motion of the de-

fendant, Frank Shaffer, for a new trial, which mo-

tion was made in due time, after the jury had re-

turned a verdict of guilty as charged on the second

count of the indictment, upon the following grounds

:

(1) That said verdict was against and contrary

to law; (2) That said verdict was against and con-

trary to the evidence; (3) Insufficiency of the evi-

dence to justify the verdict; (4) Error of law occur-

ring during the trial and excepted to at the time by

the defendant.



IV.

The Court erred in imposing the sentence upon
the defendant, Frank Shaffer, to serve a term of two

years and one-half in the United States Penitentiary

at McNeil's Island, in the State of Washington.

ARGUMENT.
We will first discuss the erroneous action of the

Trial Judge in refusing to gi'ant a motion for a

directed verdict at the close of the Government's case

in chief as to Count II of the indictment.

In that count, as pointed out in the statement of

the case, the plaintiff in error was charged with de-

positing in the postoffice of the United States at the

city of Everett, in the State of Washington, a book

or publication in violation of the Espionage Act of

June 15, 1917, addressed to H. H. Bettinger, Granite

Falls, in the State of Washington. The nearest

approach to proving this essential allegation is found

in the testimony of a witness named R. E. L. John-

ston, who stated at the preliminary hearing before

the United States Commissioner at Everett, Wash-

ington, that the plaintiff in error had identified Gov-

ernment's Exhibits Nos. 1, 2, 3 and 4, respectively,

and stated in reference to the writing "F. Shaffer"

on the return card that he, the plaintiff in error, had

written some of them and directed his wife to write

some of them. This was clearly insufficient to estab-

lish the charge that the plaintiff in error had either

mailed or caused to be mailed the copy of the publi-

cation in question to the person named in the second

count of the indictment.

Aside from the failure of proof in the particular
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just mentioned, the publication complained of, and

particularly that portion of the publication pleaded

in the indictment and which is set out verbatim in

the statement of the case herein, is not of such a char-

acter as to violate any provision of the so-called Espi-

onage Act. That part of the Espionage Act which

is involved here is Title 12, which relates to the use

of mails, and reads as follows

:

"Sec. 1. Every letter, writing, circular,

postal card, picture, print, engraving, photo-

graph, newspaper, pamphlet, book or other pub-

lication, matter or thing, of any kind, in viola-

tion of any of the provisions of this act is hereby

declared to be nonmailable matter and shall not

be conveyed in the mails or delivered from any

postoffice or by any letter-carrier: Provided,

that nothing in this act shall be so construed as

to authorize any person other than an employee

of the Dead Letter Office, duly authorized there-

to, or other person upon a search warrant au-

thorized by law, to open any letter not addressed

to himself.

"Sec. 2. Every letter, writing, circular,

postal card, picture, print, engraving, photo-

graph, newspaper, pamphlet, book, or other pub-

lication, matter or thing, of any kind, containing

any matter advocating or urging treason, insur-

rection, or forcible resistance to any law of the

United States, is hereby declared to be nonmail-

able."

The contention of the Government in the court

below, and this no doubt will be the contention be-
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fore this Court, is that the publication complained of,

and particularly that portion of it set forth in the

indictment, contains false statements intended to in-

terfere with the operation or success of the military

or naval forces of the United States, and to promote

the success of its enemies, and, further, that it was

such matter as would cause insubordination, disloy-

alty, mutiny, or refusal of duty in the military or

naval forces of the United States. The language

complained of does not fall within the provisions of

the statute. In the first place, there is no false state-

ment of fact, nor is there any statement which did or

could cause insubordination, disloyalty, mutiny, etc.

At most it is purely argumentative, and even though

it be granted that the argument is not sound, this

would not be a violation of the Act.

In the first paragraph pleaded the writer speaks

of the three fundamental truths of history, and

closes the paragraph with the statement, in sub-

stance, that patriotism is a delusion when used for

the purpose of provoking war, and is in reality the

spirit of the devil. This is not very far from Gen-

eral Sherman's famous definition, and that has long

ago been accepted as a truism. Nor is there any-

thing new in the contention advanced. From the

time of Christ the followers of many sects and

creeds have contended that war between nations is

unnecessary for the settlement of differences, and

that it is contrary to the teachings of the Christian

religion. That is merely one viewpoint, and

whether correct or erroneous the persons entertain-
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ing it should not be charged with the commission of

a crime.

In the second paragraph of the matter complained

of it is argued by the writer that Germany had not

yet been proven to have had any intention or desire

of attacking the United States. This is a debatable

question, the truth of which will not be known until

after the war is ended, and until the diplomatic his-

tory of the war is written by some dispassionate, un-

prejudiced and well-informed authority.

In the third and last paragraph of the matter

complained of it is argued that war in itself is

wrong, and being wrong the prosecution of war

savors of the criminal, and that all questions or is-

sues involved could and should have been settled

without any loss of life, and through the avenues

of diplomacy. It was such views that brought

about the establishment of the Hague Tribunal, and

with the establishment of that tribunal it was be-

lieved by many well-meaning people that war be-

tween nations had ceased for all time.

But, read the matter complained of as you will,

and approach it from any viewpoint, there is noth-

ing therein contained which could be construed to be

a false statement of fact, or matter which would

tend to cause or create insubordination, treason, or

disloyalty among the military or naval forces of the

United States.

The question here involved was before the Court

in the case of Masses Publishing Co. vs. Patten, 244

Fed. Reporter, page 535. While this case is not

authority in point of law, yet the language of the
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Court is peculiarly applicable to the present case,

and for this reason we shall quote at length from

the opinion.

"Coming to the act itself, it is conceded that

the defendant's only direct authority arises

from title 12 of the act, sections 1 and 2. His

position is that under section 1 |any writing

which by its utterance would infringe any of

the provisions of other titles in the act becomes

nonmailable. I may accept that assumption for

the sake of argument and turn directly to sec-

tion 3 of title 1', which the plaintiff is said to

violate. That section contains three provisions.

The first is, in substance, that no one shall make

any false statements with intent to interfere

with the operation or success of the military or

naval forces of the United States or to promote

the success of its enemies. The defendant says

that the cartoons and text of the magazine, con-

stituting, as they certainly do, a virulent attack

upon the war and those laws which have been

enacted to assist its prosecution, may interfere

with the success of the military forces of the

United States. That such utterances may have

the effect so ascribed to them is unhappily true

;

publications of this kind enervate public feeling

at home which is their chief purpose, and en-

courage the success of the enemies of the United

States abroad, to which they are generally in-

different. Dissension within a country is a

high source of comfort and assistance to its

enemies; the least intimation of it they seize
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upon with jubilation. There cannot be the

slightest question of the mischievous effects of

such agitation upon the success of the national

project, or of the correctness of the defendant's

position.

All this, however, is beside the question

whether such an attack is a willfully false state-

ment. That phrase properly includes only a

statement of fact which the utterer knows to be

false, and it cannot be maintained that any of

these statements are of fact, or that the plain-

tiff believes them to be false. They are all

within the range of opinion and of criticism;

they are all certainly believed to be true by the

utterer. As such they fall within the scope of

that right to criticise either by temperate rea-

soning, or by immoderate and indecent invec-

tive, which is normally the privilege of the in-

dividual in countries dependent upon the free

expression of opinion as the ultimate source of

authority. The argument may be trivial in

substance, and violent and perverse in manner,

but so long as it is confined to abuse of existing

policies or laws, it is impossible to class it as a

false statement of facts of the kind here in

question. To modify this provision, so clearly

intended to prevent the spreading of false

rumors which may embarrass the military, into

the prohibition of any kind of propaganda,

honest or vicious, is to disregard the meaning

of the language, established by legal construc-

tion and common use, and to raise it into a
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means of suppressing intemperate and inflam-

matory public discussion, which was surely not

its purpose.

(3) The next phrase relied upon is that

which forbids anyone from willfully causing in-

subordination, disloyalty, mutiny, or refusal of

duty in the military or naval forces of the

United States. The defendant's position is

that to arouse discontent and disaffection

among the people with the prosecution of the

war and with the draft tends to promote a

mutinous and insubordinate temper among the

troops. This, too, is true; men who become

satisfied that they are engaged in an enterprise

dictated by the unconscionable selfishness of the

rich, and effectuated by a tyrannous disregard

for the will of those who must suffer and die,

will be more prone to insubordination than

those who have faith in the cause and acquiesce

in the means. Yet to interpret the word

'cause' so broadly would, as before, involve

necessarily as a consequence the suppression of

all hostile criticism, and of all opinion except

what encouraged and supported the existing

policies, or which fell within the range of tem-

perate argument. It would contradict the nor-

mal assumption of democratic government that

the suppression of hostile criticism does not

turn upon the justice of its substance or the

decency and propriety of its temper. Assum-

ing that the power to repress such opinion may
rest in Congress in the throes of a struggle for
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the very existence of the state, its exercise is so

contrary to the use and wont of our people that

only the clearest expression of such a power

justifies the conclusion that it was intended.""

In a later case, United States against Hall, 248

Fed. Reporter, page 150, the Court had before it

the construction of the so-called Espionage Act, and

held that there must be shown either the willful cir-

culation of false reports or an actual causing of

mutiny, treason, insurrection, etc., among the mili-

tary and naval forces of the United States in order

to justify a conviction. In that case the defendant

had stated in the presence of sundry persons, some

of whom had registered for the draft, that he would

flee to avoid going to the war, that Germany would

whip the United States and he hoped so, that the

President was a Wall Street tool, using the United

States forces in the war because he was a British

tool, and that the President had brought us into this

war by British dictation, and that the United States

was only fighting for Wall Street millionaires and

to protect Morgan's interest in England. Notwith-

standing proof of the making of these virulent

statements, the Court ordered a directed verdict of

acquittal on the theory that the Espionage Act is

not intended to suppress criticism or denunciation,

truth or slander, oratory or gossip, argument or

loose talk, but only false facts willfully put forward

as true, and broadly, with the specific intent to

interfere with army or navy operations. We quote

from the opinion of the Court as follows

:
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"Having in mind the rule applicable to this

motion for a directed verdict, the evidence

would justify a finding that defendant did so

make the declarations charged. But it would

not support a verdict of guilty of any of the

crimes charged. It appears the declarations

were made at a Montana village of some 60

people, 60 miles from the railway, and none of

the armies or navies within hundreds of miles^

so far as appears. The declarations were oral;

some in badinage with the landlady in a hotel

kitchen; some at a picnic; some on the street;

some in hot and furious saloon argument.

Adverting to the crimes designated (1), false

reports and false statements import reports and

statement of facts, and not accused's opinions,

beliefs, intentions, and arguments. Hence de-

fendant's beliefs, opinions, and hopes are not

within the statute. But his slanders of the

President and nation are false reports and false

statements, and are within the Espionage Act.

While the act makes the (1) offenses substan-

tive, they are of the nature of attempts, like in

principle, and largely and to the extent indi-

cated governed by the law of attempts. It is

settled law that attempts are efforts with spe-

cific intent to commit specific crimes, which

efforts fail, are apparently adapted to accom-

plish the intended crimes, and are of sufficient

magnitude and proximity to the object of their

operation that they are reasonably calculated

to excite public fear and alarm that such efforts
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will accomplish the specific crimes if they do

not fail. These slanders by defendant satisfy

magnitude and apparent adaptation, but, in

view of all the facts and circumstances in proof,

neither the specific intent to interfere with, nor

proximity to, the military and naval forces ap-

pears." ....

'^The Espionage Act is not intended to sup-

press criticism or denunciation, truth or slan-

der, oratory or gossip, argument or loose talk,

but only false facts, willfully put forward as

true, and broadly, with the specific intent to in-

terfere with army or navy operations. The

more or less public impression that for any slan-

derous or disloyal remark the utterer can be

prosecuted by the United States is a mistake.

The United States can prosecute only for acts

that Congress has denounced as crimes. Con-

gress has not denounced as crimes any mere dis-

loyal utterances, nor any slander or libel of the

President or any other officer of the United

States."

In the case of United States against Baker, 247

Fed. Reporter, 124, it appears that the defendant

had distributed a circular containing a lurid descrip-

tion of the horrors of war, and advancing arguments

against the Selective Draft Act, and though the

Court criticized the circular and statements therein

contained, it felt compelled to and did direct the jury

to return a verdict of not guilty, because it did not

violate any law of the United States. We quote the

following from the opinion of the Court:
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"You may have your own opinions about that

circular. I have very strong individual opin-

ions about it, and as to the wisdom and fair-

ness of what is said there; but so far as I can

see it is a circular principally intended to induce

people to subscribe to a Socialist newspaper and

to get recruits for the Socialist party. I do not

think that we ought to attempt to prosecute

people for that kind of thing. It may be very

unwise in its effect, and it may have been un-

patriotic at that particular time and place ;
but

it would be going very far indeed, further, I

think that any law that I know of would justify,

to hold that there has been made out any case

here, even tending to show that there was an

attempt to persuade men not to obey the law.

There is a very lurid description of the hor-

rors of war in that circular—some of it well writ-

ten; some of it not so well written. But, after

all, there is no difference of opinion that war is

a terrible catastrophe, and involves many ter-

rible things. The circular develops some sort

of a theory, not very clearly argued out, that

if everybody had voted the Socialist ticket there

would have been no war. The circular ends up

with an appeal to subscribe to the Socialist

paper for 50 cents a year, or 25 cents for every

six months." ....

"The judicial determination of the matter is

that in whatever form they put what they say

or do, whether that of advocating the principles

of any political party. Republican, Democratic,
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Prohibitionist, Socialist, or under any other

guise whatsoever, it is an offense to do anything

with the intent of bringing about a violation of

the law ; but the commission of that offense must

be proved, the intent must be established by

evidence which will justify a jury in holding

that it was made out beyond a reasonable doubt,

and in this case there is no such evidence."

In the light of these decisions the Trial Court

should have granted the motion of the plaintiff in

error for a directed verdict of acquittal at the close

of the Government's case in chief.

2.

At the close of the entire case the plaintiff in error,

through his counsel, again moved the Court to direct

a verdict of not guilty on all three counts contained

in the indictment. The Court, after argument, with-

drew from the consideration of the jury Counts I

and III, but submitted to them Count 11 and the evi-

dence in support thereof. This was erroneous. For

the reasons advanced in the first subdivision of this

brief the challenge to the legal sufficiency of the evi-

dence in support of Count II should have been

granted and the jury directed to return a verdict of

not guilty on all three counts.

In regard to the matter of mailing or causing to

be mailed, it was proven by the evidence of the plain-

tiff in error that he had nothing to do with the mail-

ing of the book or publication in question, either

directly or indirectly. In the testimony of Millie

Shaffer, the wife of the plaintiff in error, we find

the following, without contradiction in the record:
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**'Q. State whether or not you placed those

addresses on the different wrappers under the

instructions of Mr. Shaffer. A. No, sir.

Q. By what authority did you do it?

A. By the class. The class voted that we

should send those books out.

Q. The class?

A. The class voted that we should send the

hooks out.

Q. When did they vote compared to the time

you sent them?

A. They voted that before we ever sent any

books.

Q. Before you ever sent any?

A. Yes, sir.

Q. Now, tell the jury, Mrs. Shaffer, what you

mean by the class.

A. I mean the members of the International

Bible Students Association of Everett.

Q. You mean when they were together in ses-

sion? A. Yes, sir.

Q. I see. By whom were these books owned?

A. By the class.

Q. Did Mr. Shaffer own any of them?

A. No, sir.

Q. Did you individually own any of them?

A. Not any of those; no."********
'

' Q. He knew his name was being used in that

way? A. Yes.

Q. He never made any objection?

A. No.
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Q. In fact he acquiesced in it?

A. Yes; he didn't object.

Q. So at the times that you would go to the

postoffice and send these books out through the

mail, you were really sending them and using his

name with his acquiescence, at his authority, and

with his direction ?

A. No, he didn't direct me to do it.

Q. He didn't say to you, 'Go down and do this

in this w^ay.' He didn't say that? A. No.

Q. You knew that he meant the same thing?

A. I didn't think anything about it, because we
were ordered by the society to do it.

Q. You mean that your husband was ordered

to go out?

A. No, we were not. That was left for me to

do, and I used his name.

Q. With his full knowledge and consent f

A. He didn't say anything about it one way

or the other.

Q. So far as you knew, he didn't know any-

thing about it ?

A. He knew about it, but he didn't say any-

thing for or against."

(Transcript, page .)

There was no attempt made by the Government to

contradict this testimony, so that it clearly appears

that the publication complained of was not mailed

by the plaintiff in error personally, and was not

mailed by anyone acting under his direction or au-

thority. The fact that he knew or should have

known that his wife was using his name on the re-

turn address, or that he even acquiesced in her do-
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ing so, would not make him guilty of violating the

provisions of the Espionage Act. Mere acquies^

cence in the doing of an unlawful or forbidden

act by another does not make a person guilty, either

as a principal or as an accessory.

State vs. Peasley, 80 Wash. 99;

State vs. Douglas, 44 Kan. 618;

White vs. People, 81 111. 333

;

Plummer vs. Commonwealth, 1 Bush
(Ky.), 76;

True vs. Commonwealth, 90 Ky. 651;

Klem vs. State, 33 Ind. 418.

There is another reason why the motion of the

plaintiff in error should have been granted. In or-

der to sustain a conviction in a criminal case it must
be shown as an essential fact that the defendant

committed the act willfully and intentionally. The
law in question contemplates that the alleged crim-

inal act must have been willfully and feloniously

done, and the indictment in this case so alleges. The
undisputed evidence in this case discloses that as

soon as the fact was brought to the attention of the

plaintiff in error that the publication known as

"The Finished Mystery" was distasteful to the

Government officials, he immediately ceased from

circulating or in any way disposing of copies of the

publication.

It being a debatable question as to whether there

was anything in this book which offended against

the law, and the plaintiff in error having promptly

refrained from circulating the same as soon as his

attention was called to the attitude of the Govern-

ment, it would seem to follow that he was not at any
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time actuated by a criminal intent in the matter of

disposing of or circulating the book in question.

In conclusion, we submit that this case should be

reversed and remanded to the lower court, with in-

structions to dismiss the same.

Respectfully submitted,

WILLIAM R. BELL,
300 Central Building, Seattle, Washington,

Attorney for Plaintiff in Error.


